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quality is both a founding value of the South African Constitution, and a fundamental right. As a founding value, along
with human dignity and freedom, equality must underpin
how courts, tribunals or forums interpret the Bill of Rights. As a
fundamental right, equality requires that everyone “is equal before
the law and has the right to equal protection and benefit of the
law”,1 and that no-one is unfairly discriminated against on the
grounds of race, gender, age and disability, for example.
Despite the centrality of equality in the Constitution, inequality
persists. Children in particular experience multiple overlapping
layers of inequality. Children are dependent on adult care and
supervision for their safety and basic well-being. They are also
vulnerable to various forms of neglect, exploitation and abuse by
adults and older children. Yet they lack the power and resources
to challenge these rights violations.
Children bear the brunt of poverty, inequality and violence, and
face discrimination on the grounds of their caregivers’ status and
beliefs. A review by the South African Human Rights Commission
and UNICEF notes persistent racial and gender inequalities: African
children are nearly 18 times more likely to grow up in poverty than
White children.2 Girls and young women are disproportionately
disadvantaged by the HIV pandemic and gender-based violence.
Also, children in female-headed households are more likely to
experience hunger and are less likely to have access to adequate
sanitation and water than children in male-headed households.
Despite the myriad forms of inequality which children experience,
they are entitled to the equality rights guaranteed in section 9 of
the Constitution.ii In order to understand the constitutional commitment to equality for children better, this essay considers the following questions:

to fulfil the right to equality. The key area of debate is the relationship between equality, poverty and a just society. Is a just society
one in which no poverty exists, despite high levels of inequality?
Or is a just society a broadly equal one in which great disparities
between rich and poor do not exist? Most political theorists within
the liberal tradition regard equality as a key ingredient of a just
society.
However, there are differences in what kinds of inequalities are
seen as tolerable. Should we only be concerned about the equal
distribution of civil and political rights, or are inequalities in the
distribution of social and economic resources in society also of political and legal concern? For example, John Rawls’s first principle
of justice is that each person is equally entitled to basic liberties
(civil and political rights).3 His second principle of justice concerns
the conditions under which social and economic inequalities in a
society can be considered just: First, social and economic opportunities must be open to all (equality of opportunity). Second,
inequalities in the distribution of goods and services are only
justified if the worst-off in society are better off than they would
be without those inequalities (the difference principle).4
Absolute or relative poverty
A closely related issue is the relationship between poverty and
equality, and whether to focus on measures of absolute or relative
poverty.
Absolute poverty is concerned primarily with defining the
minimum required for each person to survive and meet their basic
human needs. For example, one of the Millennium Development
Goals aims to halve the proportion of people living on less than one
US dollar per day. This notion of a basic threshold is similar to the

• What kind of equality counts?

concept of a minimum core which certain scholars argue should

• How is the right to equality defined in South African law?

be a priority obligation of the state in the realisation of socio-

• How has the Constitutional Court interpreted children’s

economic rights.5 Although inequality is not unimportant within the

equality rights?
• What is the relationship between children’s equality and
socio-economic rights?

absolute poverty perspective, it is seen as a separate and distinctive problem to that of poverty.
Critics of the absolute poverty perspective argue that structural
inequality affects the ability of people to meet their basic needs.6

What kind of equality counts?

Significant social disparities can undermine the ability of people to
participate as equals in all spheres of social life, thereby en-

Equality is a deeply contested philosophical and political concept

trenching deep patterns of poverty and social exclusion. As

and there is debate about which types of equality count in order

Amartya Sen points out:

i I am indebted to Tarryn Bannister, LLM candidate in the SERAJ project, for her invaluable research assistance for the purposes of this chapter.
ii The rights in section 9 are guaranteed to “everyone” and would thus extend to children unlike, for example, the right to vote in section 19(3) of the Constitution to which
only “adult citizens” are entitled.
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Being relatively poor in a rich country can be a great

poverty and the unequal distribution of resources. Where such

capability handicap, even when one’s absolute income is

overlaps can be proven it may be possible to bring a claim based

high in terms of world standards ... [as] more income is

on indirect discrimination on grounds such as race or gender.

needed to buy enough commodities to achieve the same

However, it remains difficult to challenge poverty as a form of

social functioning.7

discrimination in its own right.12

Sen recognises that poverty is not simply about a lack of income
or access to commodities, but about the complex economic, social,
political, cultural and psychological barriers which impede people’s
ability to participate effectively in society. For example, children
may have access to the basic necessities of life, but whether they
are in fact well-nourished, educated and healthy will depend on the
quality of the care, support and guidance of their caregivers. In other
words, one cannot ignore the impact of disparate power relationships in determining whether access to resources and social services
can be converted into valuable outcomes for adults or children.
Difficulties also arise concerning who defines the basic needs of
the poor. Of particular concern is the paternalism inherent in absolute poverty measures, where experts define what the poor need
thereby denying them agency and voice in defining their own needs.
However, relative measures of poverty are also problematic.
Such measures tend to focus on the gaps between the best and
worst-off in society, but can ignore significant inequalities between
groups both below and above the poverty line. Even if a society is
relatively equal, this doesn’t mean it is not afflicted by poverty, as
a large section of the population may still not enjoy decent living
standards.8 In other words, poverty and inequality are closely interrelated, but they cannot be collapsed into a single construct.
Amartya Sen’s capabilities theory represents one attempt to

Formal or substantive equality
A further question for consideration is how courts should assess
whether the equality norm has been violated and, if so, how should
violations be redressed? These questions are also relevant to legislators, policy-makers, institutions such as the South African Human
Rights Commission and civil society in formulating, implementing,
monitoring and advocating for policies which respect and promote
the right to equality and non-discrimination.
There is a key distinction between formal and substantive
equality. Formal equality focuses on treating everyone exactly the
same regardless of their actual situation or circumstances (equality
of opportunity). In some circumstances, this may be justifiable,
such as the principle of one person, one vote. However, in many
other contexts, identical treatment ignores the very real differences
between groups and socially constructed barriers to equal participation. For example, treating a child witness in a court case in the
same way as an adult witness does not take into account the
differences between children and adults, and children’s relative
lack of power within an adult-designed and -managed criminal
justice system. So a formal approach to equality may simply end
up entrenching existing inequalities. The United Nations Committee
on Economic, Social and Cultural Rights has noted that:

combine absolute and relative approaches to poverty. Sen argues

Eliminating discrimination in practice requires paying suffi-

that development theorists and policy-makers should look beyond

cient attention to groups of individuals which suffer historical

income poverty and focus on expanding people’s “…‘capabilities’

or persistent prejudice instead of merely comparing the

to lead the kind of lives they value”.9 Sen defines poverty in

formal treatment of individuals in similar situations. State

absolute terms as “the failure of basic capabilities to reach certain

parties must therefore immediately adopt the necessary

minimally acceptable levels”.10 However, he recognises that the

measures to prevent, diminish or eliminate the conditions

resources needed to achieve minimally acceptable functioning are

and attitudes which cause or perpetuate substantive or

relative – and vary according to the particular needs and circum-

de facto discrimination.13

stances of the group concerned and the structural features of the
particular society in question. For example a child living with dis-

Substantive equality aims to achieve equal outcomes for people in

abilities will need more resources and support than an able-bodied

real world situations. It is closely attuned to the historical, social,

child to be able to participate in society.

economic and political context of inequality in a particular society,
and recognises that sometimes groups must be treated differently

Equality of status or equality of resources

in order to compensate for existing inequalities and achieve fair

Case law dealing with the right to non-discrimination tends to focus

outcomes.14 A substantive equality approach is also sympathetic

on inequality of “status”, for example, discrimination and disre-

to the use of affirmative action measures to redress systemic

spect for certain groups on grounds such as race, gender, sexual

discrimination. Depending on the context, substantive equality may

orientation, religion and belief. It has proven far more difficult for

entail creating equal opportunities for disadvantaged groups

inequalities in the distribution of resources and services to be

(“levelling the playing fields”) or redistributive measures in favour

recognised within the non-discrimination paradigm of equality

of such groups to enable them to achieve equal outcomes.

law.11 This is so, even though poverty is notoriously a source of
deep disadvantage and stigma in society.

The legal theorist, Ronald Dworkin, argues that while certain
rights may require equal treatment (eg the right to vote), equality

It is also well-known that many of the traditional groups

in the distribution of goods and opportunities generally requires

addressed by non-discrimination law – Black people, women and

“the right to equal concern and respect” in political decisions about

those living with disabilities – are disproportionately affected by

how these goods and opportunities are to be distributed.15 This
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Box 1: The right to equality and non-discrimination
1. Everyone is equal before the law and has the right to equal
protection and benefit of the law.

approach to equality would be content with levelling up or down,
a substantive approach would be reluctant to deprive women of
their existing benefits and more inclined to extend the benefits of
early retirement to men. However, a substantive approach to

2. Equality includes the full and equal enjoyment of all rights

equality would also consider the broader patterns of gender

and freedoms. To promote the achievement of equality,

inequality in the work place which could be used to motivate for

legislative and other measures designed to protect or

maintaining the status quo as an affirmative action measure.iii

advance persons, or categories of persons, disadvantaged
by unfair discrimination may be taken.

In a number of challenges to legislation that violates the equality
clause in the Constitution, the Constitutional Court has preferred

3. The state may not unfairly discriminate directly or in-

to include the excluded, and extend the benefits of the legislation

directly against anyone on one or more grounds, including

to the excluded group rather than strike down the discriminatory

race, gender, sex, pregnancy, marital status, ethnic or social

legislation.17 This outcome is also reinforced by the express inclusion

origin, colour, sexual orientation, age, disability, religion,

of socio-economic rights in the Bill of Rights which requires the

conscience, belief, culture, language and birth.

progressive realisation of socio-economic rights.18 Any reduction

4. No person may unfairly discriminate directly or indirectly

in the level or quality of benefits delivered would require justifi-

against anyone on one or more grounds in terms of

cation by the state as these “retrogressive measures” are contrary

subsection (3). National legislation must be enacted to

to the state’s constitutional mandate to advance “as expeditiously

prevent or prohibit unfair discrimination.

and effectively as possible” towards the goal of full realisation of

5. Discrimination on one or more of the grounds listed in sub-

the relevant rights for everyone.19

section (3) is unfair unless it is established that the discrimination is fair.
Source: Constitution of the Republic of South Africa, 1996. Section 9.

How is the right to equality defined in South
Africa law?
Equality before the law, and equal benefit and protection of the law,

implies that those who will be disadvantaged by a particular policy

are basic guarantees to which everyone is entitled. This means that

choice have a right to have their needs and interests taken into

the state may not make arbitrary, irrational distinctions amongst

account when weighing up the advantages and disadvantages of

various groups in society when it makes policy or adopts legislation.

the policy for society. This is highly relevant to children whose

It is significant that section 9(2) of the Constitution defines equality

needs and interests are often ignored or minimised by policy-

to include “the full and equal enjoyment of all rights and freedoms”

makers, particularly in the case of policies that do not expressly

(see box 1). This implies that the right to equality extends to the

refer to children (eg job creation programmes). There is seldom a

enjoyment of all the rights in the Bill of Rights – civil and political

serious and systematic audit and consideration of the impact of

rights, as well as economic, social and cultural rights. The Consti-

particular policies on children.

tution therefore does not limit the reach of equality rights to only
the civil and political sphere. Section 9(2) also expressly mandates

Levelling up or levelling down

restitutionary equality (affirmative action measures) to promote the

A final consideration is deciding on the appropriate remedy if legis-

achievement of equality. It recognises that legislative and other

lation or policy is found to be in breach of the right to equality. One

measures to benefit disadvantaged groups are essential to redress

possible approach is to say that it is acceptable for the benefits

the inequalities of the past and achieve substantive equality.iv

offered by a particular programme to be levelled up or down,

Sections 9(3) and 9(4) of the Constitution prohibit direct or

providing that the affected groups are treated the same. In

indirect unfair discrimination on different grounds. Grounds which

contrast, a substantive approach to equality would seek to achieve

are not expressly listed may also be recognised by the courts if

a fair distribution of resources, but avoid the result of inadequate

they have the potential to affect people adversely or impair their

services being delivered to everyone (“equality with a vengeance”

human dignity.20 On this basis, the Constitutional Court has, for

16

or “equality of the graveyard” ).
For example, in the past men qualified for an Old Age Grant at

example, recognised HIV-positive status21 and citizenship22 as
potential grounds of prohibited discrimination.

65, while women qualified at 60. To achieve formal equality (or the

The duty to refrain from unfair discrimination extends beyond the

equal treatment of men and women), it is possible to either level

state to “any person”. This means that the duty applies, for example,

up the benefits so that men can retire earlier, or level down, so that

to independent schools, banks, private landlords, social welfare

women wait until 65 before receiving a pension. While a formal

organisations and a wide spectrum of non-state entities.

iii In Christian Roberts v Minister of Social Development, case no 32838/05 (2010) TPD, the North Gauteng High Court rejected an application for the Old Age Grant to be
equalised at 60 years for men and women. However, the Ministry of Social Development decided, prior to this judgment, to “level up” the age of eligibility for male pensioners
to age 60 years, using a phasing-in approach over three years.
iv The criteria for affirmative action measures to comply with section 9(2) of the Constitution were established by the Constitutional Court in Minister of Finance v Van Heerden
2004 (6) SA 121 (CC).
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How has the Constitutional Court
interpreted the rights to equality and
non-discrimination?

was particularly the case given that fathers did not experience the
same deep patterns of economic and social disadvantage as
mothers. However, the case illustrates the fine line between
assisting disadvantaged groups to overcome entrenched patterns

The Constitutional Court endorses a substantive approach to the

of disadvantage, and the danger of entrenching gender roles and

interpretation of section 9. In the context of affirmative action it means

other invidious stereotypes.

encouraging carefully crafted measures which can enable disad-

Some equality cases decided by the Constitutional Court have

vantaged groups to participate as equals in all spheres of society. A

dealt with discrimination against various forms of relationships such

substantive approach is also used to assess whether discrimination

as gay relationships,26 customary law marriages,27 religious mar-

is “unfair”. The Court’s approach is well captured in an extract from

riages,28 and long-term cohabiting partners.29 These cases have

Justice Moseneke’s judgment in Minister of Finance v Van Heerden:

implications for children adopted or born to couples in such relation-

... a major constitutional object is the creation of a non-racial
and non-sexist egalitarian society underpinned by human
dignity, the rule of law, a democratic ethos and human rights.
From there emerges a conception of equality that goes
beyond mere formal equality and mere non-discrimination
which requires identical treatment, whatever the starting
point or impact. … This substantive notion of equality recognises that besides uneven race, class and gender attributes
of our society, there are other levels and forms of social
differentiation and systemic under-privilege, which still

ships and may result in children not enjoying the benefit of parental
rights and responsibilities to the same extent if their parents’ relationship was recognised.v The failure to recognise certain relationships may also result in children’s primary caregivers (usually
women) being denied resources such as maintenance payments
for their children’s basic needs.
Certain common law or customary law rules may discriminate
directly against certain categories of children, as illustrated in case 1.
Case 1: Challenging unfair inheritance laws

persist. The Constitution enjoins us to dismantle them and

Mrs Bhe challenged the rule of primogeniturevi to enable her

to prevent the creation of new patterns of disadvantage. It

two minor daughters to inherit a house from their deceased

is therefore incumbent on courts to scrutinise in each

father. This rule was also challenged in the public interest on

equality claim the situation of the complainants in society;

behalf of all female children, younger siblings and extra-

their history and vulnerability; the history, nature and

marital children. Former Chief Justice Pius Langa confirmed

purpose of the discriminatory practice and whether it amelio-

that children “may not be subjected to unfair discrimination”.30

rates or adds to group disadvantage in real life context, in

He also pointed out that the primogeniture rule not only

order to determine its fairness or otherwise in the light of

discriminated on grounds of sex (against female descen-

the values of our Constitution. In the assessment of fairness

dants), but also on the grounds of birth as it undermined the

or otherwise a flexible but “situation sensitive” approach is

human dignity of extra-marital children by depriving them of

indispensable because of shifting patterns of hurtful discrim-

their right to inherit from their deceased father.

ination and stereotypical response[s] in our evolving
democratic society.23
Key factors in determining if a measure discriminates unfairly are:

Source: Bhe and Others v Khayelitsha Magistrate and Others 2005 1 SA 580 (CC).

The Promotion of Equality and Prevention of Unfair Discrimination
Act31 gives effect to section 9(4) of the Constitution, and contains

1. the position of a group in society and whether they have been
disadvantaged in the past;

provisions for challenging unfair discrimination before the Equality
Courts. It also endorses a substantive approach to equality and

2. the nature and purpose of the discriminating provisions; and

requires public and private institutions to take positive steps to

3. the impact of the measure on the human dignity of the group

address disadvantages and to accommodate diversity. For example,

or the extent to which it seriously infringes their rights or
24

interests.

the Constitutional Court held that a public school had failed to
reasonably accommodate the sincere religious and cultural beliefs

Constitutional Court rulings have shown that discriminating

and practices of a Hindu learner who sought to wear a nose stud

between groups can sometimes be fair. For example, in one case

to school in contravention of the official School Uniform Code.32

the Court found that the remission of sentence granted to all

The Court found this to constitute unfair discrimination in terms of

mothers who were in prison and who had children younger than

the Equality Act, and ordered the school to amend its uniform code

12 years did not constitute unfair gender discrimination as mothers

to make reasonable provision for the religious and cultural beliefs

bore a disproportionate burden of child care responsibilities.25 This

of learners.

v For example: Du Toit v Minister of Welfare and Population Development 2003 (2) SA 198 (CC) (provisions in the Child Care Act of 1974 limiting adoption rights to married
persons and excluding same-sex couples found to be unconstitutional); J v Director-General, Department of Home Affairs 2003 (5) SA 621 (CC) (section 5 of the Children’s
Status Act of 1987 found to be unconstitutional as it didn’t allow for both parties in a gay relationship from being recognised as parents of children conceived through
artificial insemination). The parental rights and responsibilities of unmarried fathers are now regulated by section 21 of the Children’s Act of 2005.
vi The right of the first born son to inherit the estate, where no will (testament) is left.
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Legislative and policy measures which discriminate directly or

implied that the state should take reasonable measures to assist

indirectly against children must also consider the constitutional

parents to care for their children, and to ensure that they have access

injunction that a child’s best interests are of paramount importance

to critical social services, such as health care, when parents are too

in every matter concerning the child.33 As explained by Justice

poor to provide access from their own resources.41

Sachs, the law should strive to be “child-sensitive.” He went on to

The Constitutional Court has held that the constitutional right

state that statutes must be interpreted and the common law

to basic education42 imposes a direct and immediate obligation on

developed “in a manner which favours protecting and advancing

the state.43 This right may only be limited if it is considered “reason-

the interests of children; and the courts must function in a manner

able and justifiable in an open and democratic society based on

which at all times shows due respect for children’s rights”.34 Justice

human dignity, equality and freedom” in line with the general

Sachs cited with approval Julia Sloth-Nielsen’s view that courts and

limitations clause in the Constitution.44

administrative authorities should be “constitutionally bound to give

The overlap between these socio-economic rights provisions

consideration to the effect their decisions will have on children’s

and the right to equality arises when groups are excluded unfairly

lives”.35

from socio-economic programmes, or when services are delivered

There is also a strong case for children’s capacity and right to

in ways which reinforce stereotypes and undermine the dignity of

participate in matters that affect them, as outlined in the Children’s

the recipients.45 The Khosa case illustrates how it is possible to

36

Act. The courts have on occasion recognised the importance of

challenge policies on the grounds that they violate both socio-

hearing children’s voices in cases that affect their rights. For

economic and equality rights (see case 2).

example, in a Constitutional Court case on corporal punishment in
independent schools, Justice Sachs lamented the fact that a
curator ad litem (legal representative) had not been appointed to

Case 2: Equal access to social grants for permanent
residents

represent the voices and interests of the affected children:
The case involved a challenge to certain provisions of the
A curator could have made sensitive enquiries so as to

Social Assistance Act46 and the Welfare Laws Amendment

enable their [the learners at the relevant schools] voice or

Act47 which limited social grants to South African citizens.

voices to be heard. Their actual experiences and opinions

The applicants were Mozambican citizens who had lived in

would not necessarily have been decisive, but they would

South Africa since 1980, and who had permanent residence

have enriched the dialogue, and the factual and experiential

status. They were destitute and needed access to social

foundations for the balancing exercise in this difficult matter

grants.

would have been more secure.37

What is the relationship between children’s
socio-economic and equality rights?

The applicants argued that limiting these grants to citizens,
and excluding permanent residents, constituted unfair
discrimination, and violated the right of “everyone” to have
access to “appropriate social assistance”.48 The Court ruled

There is an important overlap in the Constitution between the right

that both constitutional provisions were violated and that the

to equality and socio-economic rights in the Bill of Rights. Children

legislation should be amended to include permanent residents

share the same range of socio-economic rights as adults including

as a group eligible for social grants.

the right to have access to housing, health care, food, water, social
security and education. Children are also entitled to additional
protection which includes the “right to basic nutrition, shelter, basic

Source: Khosa & Others v Minister of Social Development & Others 2004(6) BCLR

569 (CC).

health care services and social services”38 (illustrated in figure 1

Case 3 on p. 30 explains another significant High Court judgment,

on p. 29).

which dealt with the overlap between unfair discrimination and

In the Grootboom case, the Constitutional Court held that parents
and families have the primary duty to fulfil children’s socio-

socio-economic rights focusing on disability and the right to a basic
education.

economic rights, while the state is only directly responsible for

Litigants may face difficult strategic questions on whether to

fulfilling these rights for children who are without family care.39 The

frame a case as a violation of their equality or socio-economic

Court held that the state has a duty to create a legal and adminis-

rights, or a combination of the two (as in the Khosa and Western

trative infrastructure to give children living with parents or families

Cape Forum for Intellectual Disabilities cases). The equality rights

the protection outlined in section 28.40

paradigm is often more responsive to claims involving exclusion of

In addition, the state is obliged to take reasonable legislative
and other measures, within its available resources, to achieve the
progressive realisation of everyone’s rights to housing, health care,
food, water and social security.

a particular group on the basis of their status such as race, gender,
religion, etc.50
Legislators and courts (in South Africa and internationally) are
less likely to recognise and design remedies which respond effec-

In the case of the Minister of Health and Others v Treatment Action

tively to poverty as a prohibited ground of discrimination in its own

Campaign and Others the Court judgment went a step further and

right. However, the Promotion of Equality and Prevention of Unfair
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Figure 1: Children’s equality and socio-economic rights in South African law

Everyone is equal before the law, and has the right to
equal protection and benefit of the law. Neither the state
nor private parties may discriminate unfairly against anyone. The State may design legislative or other measures
that protect or advance the rights of people previously
disadvantaged by unfair discrimination, in order to achieve
equality. (Section 9) Given effect through the Promotion
of Equality and Prevention of Unfair Discrimination Act 4
of 2000. (Section 24(a))

International
Covenant
on Civil and
Political
Rights

International
Covenant on
Economic,
Social and
Cultural Rights

The United
Nations
Convention on
the Rights of
the Child

Constitution
of the
Republic of
South Africa,
1996

Everyone has the right to have access to adequate
housing. (Section 26(1))

Everyone has the right to have access to health care
services, sufficient food and water, and social security
(including social assistance). (Section 27)

African
Charter on the
Rights and
Welfare of the
Child

Everyone has the right to basic education and further
education. (Section 29)

Children have the right to basic nutrition, shelter, basic
health care services and social services. (Section 28(1)(c))

Children’s Act
38 of 2005

Children have the right to family, parental or alternative
care. (Section 28(1)(b))

The best interests of the child are of paramount importance in every matter concerning the child. (Section 28(2))

Equality rights
Socio-economic rights

Every child that is of such an age, maturity and stage of
development as to be able to participate in any matter
concerning that child has the right to participate in an
appropriate way and views expressed by the child must
be given due consideration. (Chapter 2(10))

Child rights principles
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Case 3: Equal access to education for children with intellectual disabilities
The case challenged policies of both the national and Western

the principles established in its socio-economic rights jurispru-

Cape provincial governments which had the effect of excluding

dence in the Grootboom case that the socio-economic needs

children with severe or profound intellectual disabilities from

of those who are especially vulnerable cannot be ignored in

schooling. It also challenged inadequate budgetary provision for

government policy and programmes.

the education of such children through Department of Health

The Court also held that the right of children with severe or

subsidies to over-subscribed non-governmental organisations

profound intellectual disabilities to a basic education were

such as the Western Cape Forum for Intellectual Disability.

being infringed by the relevant policies. They were not eligible

The Court held that the policy failed the section 9 test in that

for admission to special schools and inadequate budgetary

government could not demonstrate that the policy was rational.

provision was made for special care centres run by the Western

In particular, the government had not explained why any

Cape Forum for Intellectual Disability. This meant that many

budgetary shortfall in the provision of education should be

children with severe or profound intellectual disabilities would

borne exclusively by the most vulnerable group of children

not have access to an appropriately tailored basic education

instead of being shared by all. In this regard, the Court drew on

programme.49

Source: Western Cape Forum for Intellectual Disability v Government of South Africa (2011) 5 SA 87 (WCC).

Discrimination Act does include a directive principle on HIV/AIDS,

Children are embedded in communities and family relationships

nationality, socio-economic status and family responsibility and

and specific measures supporting communities and families to

status as potential grounds of prohibited discrimination under the

care for children adequately are indispensable, as required by the

legislation.51 These grounds are yet to be formally included in the

United Nations Convention on the Rights of the Child and the

list of prohibited grounds under the Act. However, a court may still

African Children’s Charter.53

find that they are included within one of the listed grounds of

While law and policy should aim to promote the full and equal

discrimination, or fall within the open-ended category of grounds

enjoyment of all rights, this may require differences in treatment,

which cause or perpetuate systemic disadvantage, undermine

including adopting special measures in favour of disadvantaged

human dignity, or seriously undermine the equal enjoyment of a

groups of children and their caregivers. Achieving substantive

52

These provisions carry much

equality requires a move beyond a “one-size-fits-all” approach.

untapped potential to advocate for effective policy and judicial

Policy-makers and programme managers need to analyse the

remedies for children experiencing various forms of systemic

differences between children and take account of factors such as

disadvantage and socio-economic marginalisation.

their age, race, gender, location, caregivers’ relationship status and

person’s rights and freedoms.

Given that the Constitution entrenches both equality rights and

income in policy and programme design.

socio-economic rights, there is great scope for developing a

A substantive equality right combined with the express inclusion

creative synergy between these two sets of rights. Policy-makers

of socio-economic rights in the Bill of Rights provides an optimal

and children’s rights advocates can build on this rights framework

normative framework for the development of the capabilities of all

to address the limitations of current policies and programmes and

children. Paying attention to children’s equality rights can provide

develop more effective responses to the mutually reinforcing

significant insights into the types of interventions that will assist

patterns of disadvantage created by both discrimination and socio-

them to participate as equals in South Africa’s young democracy.

economic deprivation.

What are the conclusions?
There are many complex questions when considering the position
of children within an equality rights paradigm, but there are also
very important insights to be gained in doing so. In particular, an
equality and non-discrimination perspective helps illuminate the
disparate impact of poverty on various categories of children.
It also highlights how the design or implementation of social
programmes can fail to take into account the specific needs and
circumstances of children, and in the process increase their vulnerability and disadvantage. When designing programmes and policy
responses to poverty, it is particularly important that the “best
interests of the child” are considered.
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